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THRE COMPTHNOLLEN GENERAL
OF THE UNITOD BTATRS

WAAMINGTON, D.C, ROD4d

FILE: B-186030, B-188500 OATE: o eber 9, 1976
MATTER oF: Hempton Metrop.litan Oi) Co.; Utility Petroleum, Inc,

DIGEST:

1. . Rejection of bids and cancellation of solf itation is proper where
due to use of undefined terms in solicitation and through no
fault of bidders, agency cannot be agsured that bidders will not
be able to indigscriminately raise pricee after award under price
adjustment provislons of contract.

2. Agcncy may properly cancel only portlon of ‘solicitation, which
contemplated multiple awards on 1, 724 lue items, since soiici-
tation reserved to the Government the right to reject any or all
bids and to O.Ccept any ;tem or group of items of any offer.

Utﬂ.ity Petroleum. Inc. md Hampton Metr.;pi'uta.n Od Company
have protested the cancellation’ b{ the Defense Sjpply Agency (DSA)
of the portinne. of invitation for bida (IFB) No. DSA800-76-B-~0003
ander whl"h Utility and Hompton were the apparent 1oy bidders.
DSA's action followed its determinatiop that the protecaters were mis-
led by the solicitatiion into submitting, bids containing iradequate
reference prices to be usced in conrection with eccuomic: price ad-
jvmtment provtsiona.

"‘ho -olicihtion requeeted bide to supply m.il:lta-y ‘nsta.llations

‘mdkFederal civilian agencies with 1, 724 line itemis of grav'ioue re-
" fine] petroleum products, and c;....emplated ‘multiple e,'vards of

fixed-price contracts with econ~wic price adjustment ‘clauses to low
bidders on an item by item.basis. Awards were made for all items
except the 47 on which Utility was the apparent low Lidder and the §
on which Hampton was apparently low.

The solicitation required tha.t th\e reference price to be submitted
be either a "pogted prite” or a "pubilished price." The solicitation
did not define those ‘exm. DSIZ states it intended the terms
"posted price” and "published price" to be given the meanings which
it believed werc generally accepted in the Petmleum 1ndustry.
Specif :;ally, DSA intended a ''posted price’ to be a p:-ice which is
mairtained by a company regularly engaged in petroleum marketing
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or distr{ution yhich represents the prices at which particnlar .
grades of products are or were lart sold in subatantial quuntities
to many customers and at which the company is curreén'ly wiliing
to sell to potertial customers. DSA ‘wtates what it intended
"published prices'’ to be thnoe contained in generally known
trade journals such as Platt's Ollgrem Price Servi:e, Oll Buyers
Guide or The New York Jou of Commerce, These puﬁncaiﬁs
are publisheI dally or weekly and contaln prices at which petroleum
groductn are sold or were tendered for sale, Such definitions, DSA
elieves, would aliow contractors tinder the econornic price adjust-
ment clauges an upward or downward ac_l{:stment of pricus on a
cent for cent basis; commensurate with ¢ es in posted or
published prices, but would protect the Government by lmiting ad-
justments to price'increases cciipetitively determined in the
market place,  In other words, DSA believes that by tying the
contract reference price to a "'posted’ or 'published'. price whic}.
reflects competitive pressures and nct solely the whir. of the
seller, contractors would be prohibited from bidding low and
posting a low price for escalation purposes ond theai, after award,
raising the posted price indlscriminately so as to entitle them to
ufward adjustments under the price adjustment clausen,

Both Utility and Hampton tied their r~Jerence -p,‘i-ft'e‘e?”s‘ to ‘theix
own ''posted ‘price," However, in Hamptcia's caoe,’ the/contracting
officer discovered ;hat Hampton had teen formed primarilyio supply
petroleum prodicts'to Government installations and-had not made
subatantia) commercial sales of its products, while in Utility's
cage the contracting officer was unable to determine, dfter re-
questing sal~. ‘nformation from Utility, that Utility had'any substan-
tlal commercial sales. As a result, while the bids' rf Utility and
Hampton appeared to be reaponzive to the solicitation,. the con-
tracting officer believed that they did not'afford the'Government
adequate protection under the price zscalation clause bectuse each
firm's posted price did not appeas-tn be subject to the commercial
pressvres envigioned by DSA as inherent in ita condept of a ref-

-arefice price. However, the contracting officer recognized that the

lack of a’definition in the IFB nf.ih2 terms /'posted price” and
"published price' could bave misleri the prptestera. He therefor:c
determined that, rather than reject the bils and award to tha .
second low bidders for thess iterds, it would be p~oper to cancel the
portions of the solicitation on which Utility and Hampton were low
and regolicit with an eicaletior. provision adequtely describing what

the Governmen'’ rsnuired &8 a reference price.
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Both protesters objact to the clncelhtlon on the basis that
there was no compelling reason to cancel vs s required by
Armed Services Procuremént Hegulation (ASPR) § 2. 404(a)
(1975 ed. ) whete bids have been opened and expoged, inasmuch
ac thay, }ud submittcd responsive hids with reference prices
vhat the s beli:ve would ivdequately protect the Government,
Moreoviy, tiiey contend that the cancellation of only the portions
of the snlicitation on which they were the low bidders would be

unduly projudlcul to chem,
Genen.lly. sthe rojoction ot all bide and the cancellstion of a

-solicitation ‘after tids have been axposed is not looked upon with

favor, in‘part because of the added expense and delay suffered

by botl the Governmen* and the bidders, but primarily because

the public opening of Lida without award is viewed as discouraging

ccenpetitian, trro;adic.ng bidders, and compromising the integrity

of thie competitive bid ayutem. -S=e Massraan Construction' Company
United States, 102 Ct, CL* esm Supp. 830, cert.ménied

: 32m45). Accord!ngly. cancellation of an d

opening, although within the/i*oad authority of: contracting officers.

......

1is reg'nrded a8 ixnproper unlen there is a cogent and’ compelling

reasont warrantiiag the cancellation,  Mayaman Constriztion

Coinpany v, United.States, supra; Sc¢ 0
.7 | Comp. Gen, ¥ 'l'l'ﬂ'l!)’ Th-IC 3 nterprises,
Inc, .» 54 Comp. Gen. 145 (1974), 74{- 3 omp,

aa"'mssn

‘atutty rites our decigions in J Mestafactiying ‘Co
54 Ccemp. Gen, 237 (19'?4). T428 € 189;°52 f",on."j-a. Gen, 53*
(972); 'and 48 Comp. Gren;~ 336 (1989), for the proposittona that
cancallation of n solicitation after bid opening is yenerally
inappropriate wiien that solicitation would serve the Government's
actunl néeds and that the uge:of inddequate, ambiguous, or
otherwise defective specificatiins’does not satisty the cogent

or compemng reason standard required for cancellation.

As with all cases, however, each of. thele uecinions must
stand vpon 18 own facts.' Edward. !3. Friel, ‘Inc., 55 Comp. .
231. 240 (975),. 75-2 cID 187, Yo Joy Manufac nufacturing Compan
msra. the ugency canceled.#n IFB an propose to resoﬁc% \'gf
a specification requil‘emer.s. Howz'ver, ‘the 1o, re-
oponsive bidder had offered an.itm which wright have met the

additional requirement, while the other bidders were nonrespon-
sive to the original raquireme:is, In the circumstances, our

e
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Office held thnt acceptence of the low bid--if it' were found to
meet all o the Governnent's actusl needs--would work no
prejudice to the other bidders anc that the original IFB should
be reinstated, ' In 52 f.‘:om:.. Gen. 285 (1972), while the agency
believed the IFB's p.'ychue. description to be deficient, it
appeared that the oqu\pmont (fferel would mect the Government's
actual requlrcmentu aid that cancellation and readvertisement
would create an ''aucticn atmosphere' becavse ''new bids would
congtitute respul ves tothe prior exposed bid prices rather than
. to the chanyes ir. requireinents.' 52 Comp. Gen, at 289, In
" 49 Comp, Gen. 330, supra, an agency decision to cancel a
i solicitation was based E part on the contentiars that the IFB
did not eptodligh a commonibssis for bidding and that bidders
were not c¢mmitted to specific prices, thereby precluding a
proper evaluation to determiie whih bidder was Jow. The
record did nct support the age\cy‘s contentiona, however, and
in those circumstances we held'that cancellatich was not ‘justifie-.
’ Wha! these cases indicate, of course, is that the mere utilizs:fon
q of inaclequate or deficient specifications is not itself a reasca <o
cancel;an IFB when the Government's needs can nonethelesg be
satisficd, See The lLitermountain Company, B-18378%, July B,
ms I 5-2 m.

- ‘ . 4 N

In the instant case, the issue is not' wheth\‘r DSA would secure
an acceptable precduct under the solicitution, Rather, it is whether
the bids submitted under the solicitation adequately protec? the
Government against contractors being able to increase their entitle-
ments under the ‘economic price adjustment provisions by raising
their ''posted'' prices indiscriminately. In effect, the issue is
whether the Government could reascaably determine which bid would
ultimctely result in the lowest cost t~the Government. ‘In cir-
cumstanceg where the Government is°1n fact unable to determine
which bid would result in the iowest ultimate cost, cancellation of
the solicitacion is proper., See Edward B, Friel, Inc., supra,
Thus, what must be determified here 15 whether DA was
adequately assured that the bids of the protesters would result
in the lowest ultimate price to the Government.

Both protestern aryue 'that their reference prices do..
adequately protect the Government in this regard; Hamp ton
contenda that under the Federal Energy Adminiatration (FEA)

tions in effect at the time of bid ope nelling prices !
ln to be tied to the seller's costs. i) C.F.R. §212.93 (1978). |
Therefore, Harmpt-n argues it could not raise its price indig-
eriminately, Utility points out that after bid opening, at the

-4 -
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P request of the coatracting officer for written evidence that it was
: ‘ submititing a satisfactory reference price, its president submitted
' an affidavit which itated thut its poated price w~s based on its
» Brlrductl' acquisition price which in turn was based upon Platt's
vy ﬁ% Price Service, one of the scirces which DSA indicated

c ¢ used as a reference prite. Utiliiy also contends that DSA
has refused to give it further guidance as to what it meant by its

requirement for aubstantiai sales, which has prevented Utility from
submiti’ 1g turther jultlncntion for its reterence price,

In regard to Ha.mpton'u contention that its Lnrlce changes under
the economic price ddjustment clauses are controlled by FEA
regulations, DSA:states that such regulations: only tie Hampton's
pidce changes to mventory\ cost changes but do not control the costs
which Hampton could incur to replenish its mventory. DSA points
out that amco h..:nften hag no commercial customers, it would be
. under no threat of loss of business if its future inventory acquisition
| l . costs result in selling prices higher than what competitive pressures

: normally would permit, Accordingly, DSA believes that flampton
would not have sufficient competitive pressure to hold its prices in
liae with the market.

Although "'Inmptou ;trguen that since. its margin is fixed by FEA

18 reguletions it would n-.t/be practical to fricreasciits inventory costs
solely to receive a higher price from the Goverrment because its
return ‘on investment would be reduced, we think DSA'g insgigtence
oa the tareat ¢f cdompetition in the marketplace as the only reason-

' able sssurance for its contractors to keep their referenca (''posied")
prices. as low-as ‘possible is reasoaable, Furtherm ore, as DSA
‘»pointl /aut, the FEA regulationu concern only ceihng piices and do
‘not preclude a seller from raising prices until that ceiling is reached.
Moreover, the regulations could be modified or rescinded at any
time, and as dampton would not be contractually bound to adhere
to the FEA regulations existing at the time of bid opening, the
Goverr.mernt would not have the protection it seeks by acceptance of
Hamijton's bid, should thuse regulations actually change,

With regard to Utility' position, the affidavit it submitted states:

: "‘iinr'o the cormnpany'z-acquired cost of each respective
p-«duct is baased upon Platt's Oilgram's Price Service
» g:'n 3d price * * * the posted price falls within the
-low postings set forth in Platt's, "
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The contracting ofi-cer states that this. "is not relevant to the ;
establishment of posted or published price which is a valid i
indicator of the going market pricv' and concludes that "the
signed affidavit does ¢ provide. tha NOCeSSAry assurancas * * # ,
that the posting is in fact sensitive to the marketplace.' We 1
see no basii; for dzu.‘nclng with the contracting officer. The g
affidavit, whlch in not part of the bid and which could not -
glve rice to'dny contractual obligation on the pait of Utility |
should its bid be aczepted, does not change the fact that Utility's .

: reference ’price remains its peated price rvhich in turn is not, i

; insofar as DSA has been able to determine, tied to any :

i appreciable commercial sales. Furthermore, the affidavit |

itself states only that Utility's current inventory cost-and .
posted prices for each i{em are based on Platt's listings--i: !

provides no agsurances that the firm's fufire posted prices will |

J zlso be based upon published lictings. Also, we do not under= | |

stand Utility's assertion that it has been unable to supply sales j

data to DSA because DSA has not adequately defined t it '

means hy substantial sales, since we thirk it would be a simple i

matter for the firm to provide whatever data it does have which ;

reflects its volume of commercial sales. f

Accordlnély. we find that the contrtct!ng officer could ‘
reasonably-believe that the bids of Utility and Hampton do not i
provide the Government adequate assurance that the pricea in .
those bidn could not be raised indiscriminately after bid opening, J
and conclude that in such circumstancei a compelling reason |

|
|
|
|
{
|
I

exigts for cancellation of the IFB, The fact that only portions

§ of the IFB were canceled is not object*onalue since the solici-

: tation, in accordance with applicnble tleguiations, reserved to

the Government the right to réject any or.all offers and to

accept any: item’or -group, of items of any offer, - Furthermore,

in view of the DSA determiination that the other low billders

1 under the solicitation did submit reference prices which

' adequately protécted the Government, ‘there would not. be a

cogexat or compelling reason to cancel the other portions of the
policitation. See T&G Aviatl 1-188096.- June 21, 1976, 76-1

N CPD 337, In Hﬁ( of the above, we believ: thé provisions of
ASPR § 2-404.1{b), which merely refer to cancellation cf an

IFB, must be read as permitting cancellation of either all or a

portion of the IFB, as may be required by the circumstances,

and not as 1 equiring cancellation of the [FB in toto or not at all.

"
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Finally, Hempton alleges that it is a minority-owned firm
and is "bel;g discriminated against' by DSA for that reason.
We find nothing in the record to support that assertion,

For the foregoing reasons, the protests ars denied.

(4 Iy

Deputy  Comptroller .
‘ of the United States
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